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Abstract

Background: Banking of frozen spermatozoa by single men opens the possibility of pro-
creation long after their death. Requests for posthumous reproduction by the families
of the deceased are growing, raising an ethical debate, especially when written instruc-
tions were not left by the patients and in cases of unplanned perimortem collection.
The issue of the progenitors’ intention to procreate after death is the key to ethically
based decision-making in these cases.

Objectives: To evaluate the attitude of single men cryopreserving spermatozoa before
life-threatening medical situations towards post-mortem usage of their cryopreserved
spermatozoa.

Materials & methods: Adult single men prior to sperm cryopreservation before cyto-
toxic therapy were asked to sign a structured form declaring their will and instructions
for the usage of their cryopreserved spermatozoa in case of their demise.

Results: Four hundred fifty-two men of diverse ethnicity, religious and cultural back-
grounds signed the form providing instructions for the use of their cryopreserved
spermatozoa in case of mortality. Their age was 27.4 + 8.06 years. Seven (1.5%)
patients willed their spermatozoa for posthumous reproduction to a sibling, 22 (4.9%)
to parents, and 26 (5.7%) to their informal female partners. The significant major-
ity (n = 397; 87.8 %) of the single men were ordered to destroy their cryopreserved
spermatozoa in case of their expiry. Note that, 26-39 years old men were less likely
(81.8% vs.>90% in other ages) to order sperm destruction, as well as men with a poorer
prognosis (83% vs. 90%).

Discussion: In this study group, most single men cryopreserving spermatozoa in the
face of future life-threatening morbidity do so for their own future live parenthood,
and are not interested in posthumous reproduction.

Conclusion: Our results doubt the claim that single men who had an unplanned peri-

mortem sperm collection can be universally presumed to have wished to father a child
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1 | INTRODUCTION

Male fertility preservation might be either planned or unplanned. In
the first scenario, spermatozoa are frozen after consultation before
life-threatening conditions with an anticipated negative impact on
male fertility, and written documentation of the patients’ instruction
in the case of mortality is obtained. In the latter scenarios, sperma-
tozoa are retrieved after an unexpected event leading to brain or
cardiac death without any documentation of the patients’ consent or
wish.! The frozen-thawed specimens may be used for various modes
of assisted reproduction depending on the quantity and quality of the
cryopreserved spermatozoa and the female partner’s parameters.

In the case of death, the motivation for posthumous reproduction
may be shared by both the deceased men and surviving parties or may
originate from the surviving parties alone, especially when sperm cry-
opreservation was unplanned.? In such a case society is faced with
increasing legal, cultural, ethical, social, and religious dilemmas, espe-
cially when young men'’s life is lost under tragic circumstances and
their will for procreation remains obscure, despite the fact that it is
considered a fundamental right within various societies, traditions,
and religions.® The informed consent and directive orders in cases of
planned sperm cryopreservation are the ethical and legal basis for the
use of spermatozoa after death. However, in unplanned cases of peri-
mortem sperm preservation is performed under an emergent approval
without any knowledge of the deceased person’s will or intentions.
It is in such cases that the use of the cryopreserved spermatozoa
might be under debate between relatives and the state or society
because explicit instructions were not left by the deceased. Requests
for posthumous use of the frozen spermatozoa with awoman unknown
to the deceased sometimes rise on behalf of parents (posthumous
grandparenthood). Their argument is usually based on the assumption
that the wish of the deceased person was to father a child and become
a parent. An ethical and legal dilemma exists in such cases between the
compassion for those who lost a young son under tragic circumstances
on one hand, and the insult to the autonomy of the deceased person
by procreating him without his explicit consent, a mandatory request
for ethical posthumous reproduction,* on the other. One approach to
resolving this dilemma was introduced in Israel as Attorney General
guidelines in the lack of specific legislation. These guidelines deter-
mined that in the absence of written instructions, posthumous repro-
duction with frozen spermatozoa is permitted only to the female part-
ner of the deceased, presuming that if the deceased man had the wish
to procreate it was with her. The use of the spermatozoa in such cases
is permitted only after a minimum period of 1 year of death, in order to

make sure that the female partner’s will was free from emotional and

STEIN ET AL.

posthumously. Any claimed assumed consent in these cases should be considered for

each case individually based on its specific circumstances.

cancer patients, posthumous reproduction, sperm cryopreservation

other stress.” These guidelines do not recognize any parental (or other
family relatives’) rights to use the spermatozoa of the deceased person
and have withstood attempts to challenge them in court.® Neverthe-
less, requests have been submitted to courts over the years by parents
seeking permission to use their deceased son’s spermatozoa to create
genetic grandchildren,®” but in most cases were refused.

Another ethical approach to this issue claims that the use of cry-
opreserved spermatozoa from a deceased identifiable man, even by
a woman not known to him in life, is ethically preferable to anony-
mous donor spermatozoa from the perspective of the child. The
potential advantages are genealogical certainty, information about
the identity, life narrative, and ancestry of the genetic progenitor
as well as a close relationship with extended family members.8
Nevertheless it is difficult to claim that such a possible benefit to a
potential child is superior to the autonomy of the deceased man whose
spermatozoa was cryopreserved perimortem without his explicit
consent.

In the face of the increasing demand from the parents of young
men who deceased suddenly for posthumous grandparenthood for
familial continuity, we sought to study the attitude of single men
cryopreserving spermatozoa in a planned manner in a scenario where
near death is a realistic possibility, towards posthumous reproduc-
tion. We believe that their positions and instructions will represent
this age group and are also relevant to cases of sudden death and
unplanned collection, which raise an ongoing debate between the right

to individual autonomy and the family’s wish for continuity.

2 | MATERIALS AND METHODS

Data was retrieved from the written instructions left by single adult
men that cryopreserved spermatozoa in our bank between 2000 and
2020, for the usage of their spermatozoa in case of future mortality.
Prior to freezing, all men facing cytotoxic or radiotherapy for the treat-
ment of various malignancies were asked to sign a structured form,
declaring their consent or refusal for usage of their cryopreserved
spermatozoa in case of future mortality. The men were asked to choose

one of three options:

1. To write a separate will, in which written instructions for what
should be done with the frozen spermatozoa in case of death are
given.

2. To bequest the frozen spermatozoa to a specific person for posthu-
mous reproduction.

3. Todiscard the frozen spermatozoa sample.
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The data was collected anonymously under our Institutional Review
Board approval (RMC-19-0697) which waived the requirement for
informed consent for the anonymous retrospective collection.

The Chi-Square test was used to evaluate for association between
pairs of categorical variables. The differences were considered to be
statistically significant at p < 0.05 at a confidence interval of 95%.

3 | RESULTS

During a period of 20 years, 2731 oncological male patients fac-
ing cytotoxic/radiotherapy possibly impairing spermatogenesis were
referred to our bank to cryopreserve sperm samples for future use.
Out of them, 602 (22%) were single men. One hundred forty-six were
minors under 18 and the other 456 men were adults. None of them
had children. Their age was 27.4 + 8.06 years and the average number
of vials cryopreserved was 7.9. Full data, including specific diagno-
sis, was available for 452 out of 456 adult oncological patients with
cryopreserving spermatozoa.

Out of the single adult men group, 26 (5.7%) patients willed their
spermatozoa for posthumous reproduction to informal female part-
ners; seven (1.5%) to a sibling, and 22 (4.9%) to their parent/s. The
significant rest 397 (87.8%) ordered to destroy their cryopreserved
spermatozoa in case of their expiry.

Two hundred twelve (212) out of 230 (92.2%) patients aged 18-25,
148/181 (81.8%) of patients 26-39, and 37/41 (90.2%) of patients 40
or older, ordered sperm destruction in case of their demise (p = 0.005).

The patients were also divided into good (n = 310) and poor
(n = 142) prognosis groups based on the diagnosis prior to sperm
cryopreservation. 279/310 (90%) of the good prognosis and 118/142
(83%) of the poor prognosis patients ordered their spermatozoa to be
discarded in case of their expiry (p = 0.037).

Four hundred sixteen of the men were of Jewish origin, and 36 were
Arab Muslims. Only one of the Arab Muslim men willed his spermato-
zoa to a sibling and the rest of them ordered discarding it in case of
death (p =0.07).

4 | DISCUSSION

The possibility to start gestation with a dead man’s spermatozoa, espe-
cially in the absence of documented permission from him, creates
legal, cultural, ethical, social, and religious debates. Family continu-
ity, feelings of responsibility, and the need to compensate the families
for their loss on one hand, and the superiority of individual auton-
omy on the other, create different conceptualizations of posthumous
reproduction.

ESHRE and the ASRM consider the conception of a child using a
deceased man’s cryopreserved spermatozoa ethically sound provided
explicit consent has been made during his life, (thereby protecting his
autonomy), and that the surviving partner received proper counsel-
ing after a period of grief.”1 Cultural, ethical, and social positions

concerning this dilemma differ from country to country. In France,
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Germany, Hungary, Slovenia, and Sweden, posthumous reproduction
with a deceased man’s spermatozoa is forbidden. In the Czech Repub-
lic, Estonia, Greece, Netherlands, and the UK, posthumous usage of
spermatozoa is allowed subject to written consent.!? In Australia
posthumous use of gametes is acceptable subject to consent and coun-
seling after an appropriate period of grief is allowed.'2 In Malaysia, the
most populated Muslim nation, the use of gametes or embryos har-
vested from cadavers in ART is prohibited.3 In Israel, in the absence
of written instructions, posthumous reproduction with frozen sperma-
tozoa is permitted only to the female partner of the deceased after a
minimal grief period of one year.® The rights of other family members
to use the spermatozoa of the deceased person are not recognized.®
When death is unanticipated, explicit consent is not available,
thereby preventing posthumous spermatozoa procurement according
to most guidelines and ethical opinions.* On the other hand, oth-
ers claim that the autonomy of a deceased person is not necessarily
superior to the welfare of the living relatives (widow, parents, or
prospective children) especially if posthumous conception can bring
significant advantages to the family of the deceased, like a continu-
ation of his ‘bloodline), allowing a widow’s wishes for a child, and his
parents wished for a grandchild to be satisfied.* The debate between
these two concepts often produces conflicts in the legal and even pub-
lic media arenas, %11 where the accepted approach is often challenged
by relatives of young men who lost their lives in tragic unanticipated
circumstances. Another aspect of this debate is concerns that having
been conceived from a dead father, and the economic and social hard-
ship of being raised by a single parent in a planned orphancy set-up,
may negatively affect the welfare of the child. The Human Fertility and
Embryology Authority (HFEA Act 1990) insisted that the welfare of
the child including the “need of that child for a father”, as well as the
aspect of “planned orphans” must be taken into consideration.'* Lit-
tle is known regarding the psychosocial development of children born
to parents deceased before their birth. Some authors have cautioned
that the knowledge and possible stigma of being born to a dead parent
could subject children conceived posthumously to undue psychological
stress or harm.? On the other hand, others ponder whether it is better
for children conceived posthumously to be born to a dead genetic par-
ent, rather than from donor insemination,® or even not be born at all.2
In this study we tried to shed some light on the posthumous
reproductive wishes of young single men prior to cytotoxic therapy
for malignancies, presuming that their positions on this issue will be
representative of other men whose spermatozoa were preserved
perimortem in an unplanned manner. Our patient group was heteroge-
neous in terms of ethnicity and religious belief and included single men
who cryopreserved their spermatozoa for a substantial period of time.
All the men in the group were Israeli citizens. Biological parenthood
and familial continuity are extensively sought in all major ethnic
groups composing the Israeli population.’®> Assisted reproduction is
generously financed by the public Israeli healthcare system, and the
number of assisted reproduction cycles per capita in Israel is the high-
est worldwide.1® The issue of continuity of young men who lose their
lives during military service is of special sensitivity in the Israeli public

agenda.’” Despite the pronatalist social context in Israel, our results

17143

25U801 SUOWILLIOD BAI31D 3[edt ke aU) A PauIRA0B 812 SBPILR YO 85N JO S9N 10y AReic]1 BUIIUO AB]IA O (SUONIPUOO-PUE-SULBYLIOO' A3 1 AReAc]1 o |uo//SAlY) SUORIPUOD PUe S 24} 88S *[£202/00/82] U0 AkIqi2UliuO ABIM ‘Akeiq i USIUeq A0y Aq E8YET IPUR/TTTT OT/I0p/OY AS|IW AZRIq[BUI U0/ LI Ppeojumoa ‘0 22622402



ARV ANDROLOGY @ EH

revealed that the significant majority (87.4%) of the single men cryop-

reserved the spermatozoa for their own potential future personal use
only, and ordered them to destroy it in case of their expiry. Less than
5% willed their spermatozoa to their blood relatives for posthumous
procreation. Although these findings may be limited to Israel, if the
vast majority of single men cryopreserving spermatozoa in the face of
iliness in such a pronatalist society oppose posthumous reproduction,
this finding may be of wider relevance to other societies as well.

The percentage of men ordering sperm destruction in case of expiry
was even higher than 90% when the oncological prognosis was rela-
tively good or if they were younger than 26 or older than 39. Despite
the statistically significant differences between the patient subgroups,
the most important observation is that no matter what more than 80%
of the men have decided against posthumous reproduction in their
case. We hypothesize that the men in the good prognosis group were
less likely to seriously contemplate their death and that men without
children who are very young or above forty are even less likely to desire
parenthood in unusual circumstances.

Most studies addressing the position of men cryopreserving sper-
matozoa in the face of diseases were performed in couples, an
ethically less problematic population in the aspect of posthumous
reproduction.’81? Pastuzak et al. argued that men with malignancy,
and perhaps even a prolonged life-threatening disease, are likely to
consent to post-mortem sperm use, depending on age, paternity, and
relationship status.!? A correlation between the relationship status
and consent for posthumous reproduction was reported by Nakhuda
et al. Note that, 77.8% of individuals in a relationship permitted their
spouse to use their spermatozoa for procreation in case of death.?°

On the other hand, the vast majority of the single men in our cohort
opposed posthumous reproduction with their cryopreserved sperma-
tozoa. We presume that these single men preserving their fertility in
the face of disease do have procreation wish in life, but not in case of
their death without playing an active role in upbringing or having any
relationship with the child.>21-23 Additionally, they might not want to
have a child with a woman not in a significant relationship with them,
or have their own positions on the controversial issue of “need of that
child for a father”, as well as creating “planned orphans”.** Despite the
values of continuity and parenthood, it seems that most of them are
not interested in posthumous reproduction if they do not survive. We
believe that these definite findings should project also on the man-
agement of cases of unplanned perimortem sperm collection. If in a
certain society > 80% of young single men choose against posthumous
reproduction in the face of life-threatening morbidity, then the default
management in cases of unplanned collection should be not to use
the spermatozoa unless solid evidence exists that the deceased per-
son wanted to. Any claim for implicit consent in such cases should be

individually examined based on its specific circumstances.
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